STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION
Division of Water Resources
Davy Crockett Tower, 9* Floor
500 James Robertson Parkway
Nashville, Tennessee 37243

April 15, 2026

Roberta Landfill Phase II, Inc.

c/o Mr. James Eyre

10 Glenlake Parkway, South Tower
Suite 1000

Atlanta, GA 30328

Subject: Denial of § 401 Water Quality Certification/Aquatic Resource Alteration Permit
File# NRS25.283, unnamed tributary to East Branch Bear Creek, Scott County, TN

Dear Mr. Eyre:

The Division of Water Resources (Division) has reviewed your application for a Section 401 Water
Quality Certification and Aquatic Resource Alteration Permit to fill approximately 1,573 linear feet of
unnamed tributaries to East Branch Bear Creek, 0.83 acres of non-isolated wetland, and 0.18 acre of
jurisdictional pond in Scott County for the construction of a Class | landfill, and provide
compensatory mitigation through the restoration of 2,671 linear feet of unnamed tributary to Jones
Branch at a nearby site in Scott County and the purchase of 1.46 wetland credits.

The application is denied because:

e The application fails to demonstrate that the proposed activities will not result in pollution;

e The application fails to demonstrate a lack of practicable alternatives that would have less
impact on resource values;

s The application fails to propose mitigation sufficient to offset the appreciable permanent loss

of resource values; and
o Other insufficiencies, including but not limited to failure to submit the full application fee.

Pollution
The Division lists East Branch Bear Creek on Tennessee's 303(d) list as Not Supporting the Fish and

Aquatic Life classified use due to elevated iron and low pH as a result of land disturbance due to
past mining activities.
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The Unnamed Tributary to Jones Branch and its tributaries are Exceptional Tennessee Waters due to
the presence of the federal- and state-threatened blackside dace and the state-endangered Big
South Fork Crayfish,

The landfill project location and Permittee Responsible Mitigation (PRM) site are underlain by
geologic formations known to contain acid-producing material, with documented acid rock and acid
mine drainage in the watersheds resulting from prior land disturbances. The applicant has not
provided an evaluation of the potential for acid rock drainage generation resulting from its
proposed land disturbance and alteration of streams and wetlands at the landfill site, nor as a result
of the proposed stream restoration work at the PRM site. This unresolved acid rock drainage risk
represents a direct potential to cause a condition of poliution/violation of state water quality
standards. Moreover, this issue calls into question the likelihood of success of the proposed
compensatory mitigation. Thus, the applicant has failed to demonstrate that the proposed activity
will not result or likely result in pollution associated with acid rock drainage.

In addition, the applicant has not demonstrated that its proposal to place a portion of the
headwaters of East Branch Bear Creek into a French drain under a landfill will not result in pollution
of streams, wetlands, or groundwater. Tennessee’s landfill regulations require a 200-foot lateral
buffer from jurisdictional waters to prevent pollution of Waters of the State. This rule is based on the
understanding that landfills should not interact directly with streams, wetlands, or groundwater, and
instead should be separated from these natural waters to prevent pollution, In this case, the failure
of the proposed French drain underlying a completed and operating iandfill through clogging,
collapse, or otherwise would be extremely difficult, if not impossible, to fix, nor would such failures
be readily detectable. Over the life of the landfill, such conditions are probable, leading to potential
compromise of the landfill liner system, which would lead to groundwater contamination, further
impacting downsteam waters.

Alternatives Demonstration

The submitted alternatives analysis includes two locations, northern and southern, for the proposed
24-acre landfill on the 700-acre site. The stated purpose of the landfill is to serve the state and
region, with more than 80% of volume anticipated to be brought to site by rail transport, yet no
analysis was provided for off-site alternatives that may have less impact on resource values. Of the
two alternatives provided, the northern on-site alternative would avoid and minimize the loss of
resource values consistent with the overall purpose of the proposed activity, and for this reason, the
Division does not agree with the applicant’s conclusion that the southern location (selected option)
represents the least impactful practicable alternative.'

1 please note that Rule 0400-40-07-.84(5){b} was amended in September 2019 to require a demonstration of a lack of
practicable alternatives. The previous requirements was only for an analysis of practicable alternatives,
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Stream Impacts and Mitigation

Consistent with past permitting decisions for this proposed landfill, the Division has determined that
the relfocation of stream channels into French drain systems constitutes a total stream functional
foss rather than the applicant's suggestion of only partial loss. Simply stated, placing a headwater
stream into a French drain under a landfill does not maintain resource values, including hydrology,
as the application assumes,

Applying the Division’s 2019 TN Stream Mitigation Guidelines, Tier 6 includes stream length loss due
to fill, as well as stream relocations (channels completely filled, then replaced with a new footprint),
where the replacement stream channel does not meet the minimum requirements in Rule 0400-40-
07-.04({7)(b). The submitted ptans show significant vertical relocation of the existing stream channel,
proposed to be completely filled and relocated into the French drain above, or excavated and
relocated in the French drain below, existing grade. Whether relocating the stream above or below
existing grade, the channel is completely filled and relocated, and the replacement stream does not
meet the minimum requirements of Rule 0400-40-07-.04(7)(b), among other reasons due to lack of a
vegetated riparian zone. In addition, the French drain design proposes to fill the channel with gravel,
through which the majority of hydrology would accumulate and flow until reaching sufficient volume
to access the perforated pipe, located within the gravel fill above the channel bottom. Thus, unlike a
culvert (Tier 5 impact), the French drain would not maintain stream hydrology.

Based on the expected impacts of the proposed alterations to unnamed tributaries to East Branch
Bear Creek, and the insufficiency of compensatory mitigation to offset the appreciable permanent
loss of resource values, the Division has determined that the proposed activities would result in
significant degradation and a condition of poilution of Tennessee’s waters and do not comply with
compensatory mitigation requirements.

Conclusion

The Commissioner may not issue a permit for an activity that would cause a condition of pollution
by itself or in combination with others. Moreover, Tennessee’s water quality standards require that
where the proposed activity would result in significant degradation to waters with unavailable
parameters, the applicant must propose mitigation to offset any appreciable permanent loss of
resource values, demonstrate that there are no practicable alternatives to the degradation, and that
the proposed degradation will not violate the water quality criteria for uses existing in the receiving
waters, Your application fails to demonstrate each of these three required elements.

Finally, as the Division has twice indicated in writing, the applicant has failed to submit the full
application fee.

The Division's review of this proposed activity is summarized as follows:
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« A hydrologic determination dated March 7, 2024, was submitted to the Knoxville
Environmental Field Office on March 25, 2024. Division staff conducted a field review on April
4, 2024, and concurred with the hydrologic determination on April 9, 2024,

« Division staff, along with U. S. Army Corps of Engineers staff, conducted a visit of the proposed
Permittee Responsible Mitigation site on April 30, 2025.

+ An application for a Section 401 Water Quality Certification and Aquatic Resource Alteration
Permit was received by the Division on November 5, 2025, requesting authorization for the fill
of approximately 1,573 linear feet of unnamed tributary to East Branch Bear Creek, 0.83 acres
of non-isolated wetland, and 0.18 acre of jurisdictional pond for the construction of a Class |
landfill, and mitigated through the restoration of 2,671 linear feet of unnamed tributary to
jones Branch at a nearby site and the purchase of 1.46 wetland credits,

+ The Division issued a Letter of Deficiency dated December 8, 2025.

e The applicant submitted its Response to the Letter of Deficiency on December 19, 2025, and a
revised application on January 8, 2026.

+ The Division issued a Second Letter of Deficiency dated january 23, 2026.

« Division staff conducted a meeting with the applicant in the Division’s offices in Nashville on
February 13, 2026.

« Division staff conducted a visit to the proposed project site and Permittee Responsibie
Mitigation site on February 19, 2026.

o The applicant submitted a Response to the Second Letter of Deficiency on March 5, 2026, and
a revised application on March 11, 2026.

+ The applicant submitted additional application materials related to water quality baseline
assessments on March 19, 2026.

After review of all documents and supplemental information related to this matter, the Division has
determined that the applicant has not demonstrated that the proposed alternative is the least
impactful practical alternative for accomplishing the project's overall purpose, or that the proposed
activity will avoid causing a condition of pollution that would violate the Water Quality Control Act of
1977 and the rules promulgated thereunder. This determination is supported by multiple
deficiencies communicated to the applicant and documented in the Notices of Deficiencies of
December 8, 2025, and January 23, 2026.

For these reasons, the Division denies the ARAP application and request for a Section 401
certification. An appeal of this permit determination may be filed within 30 days after public notice
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of this determination in accordance with the provisions of Tennessee Code Annotated section 69-3-
105(i) and Rule 0400-40-07-.04(9).

Guidance on filing appeals can be found at
https://www.tn.gov/content/dam/tn/environment/policy/documents/finalized-guidance/boe filing-
appeals-and-petitions-for-declaratory-order-with-tdec.pdf. If you have questions or need additional
information, please contact Doug Lawrence at 865-306-9437 or at Douglas.Lawrencejr@tn.gov.

Sincerely,
April Grippo, Director
Division of Water Resources



